AGREEMENT BETWEEN HOMEOWNERS ASSOCIATION AND MANAGEMENT COMPANY

(Source:  The Condominium Bluebook, Branden E. Bickel and D. Andrew Sirkin, Piedmont Press)

This management agreement (“Agreement”) is made between Homeowners Association (“Association”), a California non-profit corporation, and Management Company (“Manager”), a California corporation.

WITNESSETH

In consideration of the promises below, the parties agree as follows:

ARTICLE 1

General Conditions

1.1  Retention of Manager.  The Association retains Manager to manage the Association on the terms and conditions set forth in this Agreement for a period of one (1) year commencing ______________, ______.  The development (the “Property”) is located at _______________________, California.


1.2  Status of Manager.  Manager is authorized to act as the agent of the Association within the course and scope of its activities as provided in this Agreement and as directed by the Board of Directors (“Board”).  Manager shall disclose its agency capacity when entering into contracts or other binding obligations on behalf of the Association.


1.3 Authority of Manager.  Manager shall manage the Association as provided in this Agreement and in accordance with the Association’s declaration, by-laws, rules, regulations, policies and procedures (collectively the “Governing Documents”).  Manager shall obtain prior Board authorization before acting beyond the authority conferred in this Agreement.



ARTICLE 2
General Management

2.1  Scope of Duties.  Manager shall manage the business affairs of the Association under the supervision of the Board.

2.2 Attendance At Board Meetings.  Manager shall attend __________ regular Board meetings per year, unless otherwise agreed between the Board and Manager.  Manager shall not be obligated to attend meetings on weekends or holidays or for more than two and one-half (2-1/2) hours at a single meeting.  The Board shall give Manager advance notice of meeting schedules and make an effort to accommodate conflicts in Manager’s schedule.

2.3  Attendance At Annual/Committee Meetings.  Manager shall attend one (1) annual membership meeting and _______ committee meetings per year, unless otherwise agreed between the Board and Manager.  Manager shall not be obligated to attend meetings on weekends or holidays or for more than two and one-half (2-1/2) hours at a single meeting.

2.4  Meeting Notices, Agenda, and Minutes.  Manager shall schedule, notice and coordinate Board meetings and general membership meetings in accordance with the requirements of Civil Code 1363.05.  Manager shall prepare all meeting materials (such as notices, agenda, reports, ballots, proxies and similar items) as directed by the Board.  Manager shall take minutes and record all formal action taken at Board meetings and general membership meetings, and maintain a chronological file of all minutes and resolutions.

2.5 Sale/Resale Information.  Manager shall prepare, distribute and process sale/resale documents required by law with respect to the sale, lease or transfer of a unit.  Upon written request of a unit owner who has contracted to sell his unit.  Manager shall provide the owner with the information and documentation specified in California Civil Code 1368.

2.6  Resident Information.  Manager shall maintain a current roster of the names, addresses and telephone numbers (if available) of all owners and occupants of the units.  Manager shall distribute information to new owners and/or tenants as directed by the Board.

2.7  Office Hours/Emergency Services.  Manager shall maintain normal office hours Monday through Friday (except holiday) for Association business and, in addition, a 24-hour emergency telephone number and answering/paging service, or as otherwise agreed witt the Board.

2.8  Rule Enforcement.  Manager shall assist the Board in enforcing the Governing Documents.

ARTICLE 3

Property Management Duties

3.1  Scope of Duties.  Manager shall schedule and supervise the maintenance, repair and renovation of Association property.

3.2  Property Inventory.  Manager shall maintain an inventory of Association property and document the acquisition and disposition of all such property.

3.3  Site Inspections.  Manager shall make periodic site inspections of the property at agreed upon intervals and prepare a written inspection report noting recommended and/or ndeded maintenance and repairs.

ARTICLE 4

Financial Management Duties

4.1  Scope of Duties.  Manager shall mange the financial affairs of the Association under the supervision of the Board.

4.2  Financial and Report Preparation.  Manager shall maintain (or supervise the outside maintenance of) complete and accurate books and records of the Association’s financial affairs in accordance with generally accepted accounting practices, including a balance sheet, a general ledger and subsidiary journals utilizing a double entry method of accounting.  All such books and records shall be maintained separate from those of any other entity.  Manager shall prepare and submit to the Board on a periodic basis such financial reports as directed by the Board.

4.3  Association Accounts.  Manager shall maintain an operating account and a reserve account in a financial institution that insure deposits up to the maximum authorized by the Federal Deposit Insurance Corporation.  All accounts shall be in the Association’s name.  Manager may deposit Association funds in other accounts only as authorized by a written Board resolution or by the Governing Documents.

4.4  Receipt Of Funds.  Manager shall deposit all Association funds in an Association account within tree (3) business days after receipt.  Unless otherwise instructed by the Board, all reserve revenue shall be deposited in the Association’s reserve account and all other revenue shall be deposited in the Association’s operating account.  Manager shall maintain current and accurate records of all deposits into and disbursements from each Association account.  There shall be no commingling of Association funds with the funds of any other person or entity.

4.5  Disbursements Of Funds.  Manager shall pay all authorized expenses of the Association from the appropriate Association account.  Manager shall have authority to sign checks on the Association’s operating account for up to $___________ for budgeted expenses without a second signature of a Board member; all checks in excess of that amount or for unbudgeted expenses shall require a second signature of a Board member.  Manager shall not withdraw, transfer or otherwise disburse funds from the Association’s reserve account without the signatures required by Civil Code 1365.5 (b).  In case of an emergency threatening life or property or suspension of essential utility services, Manager shall attempt to contact a Board member for expenditure approval, if necessary, but if unsuccessful, Manager is authorized to act in any reasonable manner to address an emergency situation but only until Board authorization can be obtained.

4.6  Assessment Collection.  Manager shall prepare and distribute to all owners an annual payment schedule, payment coupons and payment envelopes, and shall bill owners, as appropriate, for other fees, charges and assessments levied by the Association.  Manager shall receipt for all Association funds received by Manager.

4.7  Assessment Delinquencies.  Manager shall assist the Board in preparing a statement describing the Association’s policies and practices for enforcing assessment delinquencies, including lien rights and other legal remedies that may be pursued in collecting delinquent assessments.  The Manager shall distribute the statement to the owners annually within 60 days prior to the beginning of the Association’s fiscal year.

4.8  Invoice Payment.  Manager shall review and approve all proper invoices for budgeted expenses within the Manager’s signing authority.  Manager shall review and present for Board approval all invoices in excess of Manager’s signing authority and for unbudgeted expenses.  Manager shall promptly report to the Board any financial irregularities and invoice discrepancies that come to Manger’s attention.  Manager shall report all refunds or rebates to the Board at the next Board meeting after receipt of such funds.

4.9  Employee And Payroll Accounting.  Manager shall be solely responsible for the payroll and payroll accounting for Manager’s employees.  Manager shall not be responsible for he payroll or payroll accounting for Association employees, unless otherwise agreed between the Board and Manager.

4.10  Tax Return, Review And Audit Preparation.  Manager shall assist the Association, its bookkeeper, certified public accountant and other financial consultants in preparing tax returns, audits and financial reviews.  Manager shall distribute copies of the year-end financial statements and/or review to the owners within one hundred twenty (120) days after the end of the Association’s fiscal year or as otherwise required by law.

4.11  Budget Preparation.  Manager shall supervise the preparation of a pro forma operating budge as required by Civil Code 1365(a0 so that it is available to the Board not less than sixty (60) days prior to the beginning of the Association’s fiscal year.  Manager shall distribute to the owners copes of the approved pro forma operating budget not less than forty-five (45) days nor more than sixty (60) days prior to the beginning of the Association’s fiscal year.  If the Board elects to distribute a summary of the pro forma operating budget pursuant to Civil Code 1365©, Manager shall mail by first class mail or deliver a copy of the full financial statement within five (5) days after a request by an owner.

4.12  Reserve Study.  Manager shall supervise the preparation of a reserve study as required by Civil Code 1365.5 (d).

4.13  Responsibility For Use Of Financial Statements.  The Association shall have sole responsibility for the content and use of financial statements, budgets, reserve studies and other financial documents prepared by someone other than the Manager, its employees and/or agent, provided Manager exercised reasonable care I the selection and/or supervision of a competent independent person or entity to prepare such financial documents.  The Association agrees to indemnify and hold Manager harmless from all claims, expenses, actions, liabilities and damages (including attorney’s fees and litigation costs) arising out of the content or use of such documents which Manager did not prepare.

4.14  Responsibility For Investment Decisions.  The Board shall make all investment decisions.  Manager shall not give investment advice.

ARTICLE 5

Contracting With Vendors
5.1  Limit on Contract Authority.  Manager is not authorized to enter into contracts on behalf of the Association for more than $__________ without prior Board authorization.

5.2  Specification/Bid Preparation.  Manager shall prepare bid specifications and obtain competitive bids as directed by the Board.  The Board shall select which company or professional to hire or delegate that decision to the Manager.

5.3  Administration of Contracts.  The Board shall select all contractors, vendors and service providers or delegate that decision o the Manager.  After selection and retention, Manager shall schedule and generally monitor the activities of the contractor, vendor or service provider, including, without limitation, obtaining contract documents, certificates of insurance, copies of books, warranties, releases of liens and other documentation of the work.  Manager shall monitor the work in progress, keep the Boards apprised of its status and process warranty claims. Manager shall cooperate and assist professional consultants retained by the Board for special functions such as legal, accounting and other services.  The Boards shall here an independent construction supervisor to supervise all major repair of reconstruction.

5.4  Advise of Council.  The Association shall obtain and rely on counsel for all legal advice as necessary.  Manager shall not be responsible for the content or use of legal documents related to Association business.  Manager shall not give legal advice.

5.5  Contractor/Vendor Liaison.  Manager shall obtain bids and act as liaison with all contractors, vendors and service providers of the Association.

ARTICLE 6

Compensation


6.1  Fixed Monthly Compensation.  Association shall pay Manager a monthly fee of  $_________ for routine services set forth in Articles 2, 3, 4, 5, and 6.

6.2  Per Item Compensation.  Association shall pay Manager additional compensation for the following expenses and in accordance with the following schedule:

(1)  returned checks*


$___________ plus postage

(2)  documentation for sale

$___________ per transaction

       or refinancing a unit

(3)  photocopying


$___________ per page

(4)  special/delinquent


$___________ per page

      billings and notices

(5)  payroll



$____________ per hour

(6)  postage



At actual cost

(7)  storage of records


$____________ per box/mo.

(*items charged to an owner’s account)

6.3  Special Services Compensation.  Manager may charge additional compensation for performing special services at the rate of $_________ per hour for special services rendered at the Board’s specific request, plus travel time at the rate of one-half (1/2) such hourly rate and travel expenses actually incurred.  All special services shall be performed only pursuant to a Board resolution reflected in the minutes.

Special services included services not covered by this Agreement, including without limitation the following:

(1) participating in the prosecution or defense of any type of claim, lawsuit, arbitration, mediation, administrative proceeding or other dispute resolution process related to Association business, Association property and/or enforcement of the Project Documents, except collection f delinquent assessment;

(2) preparing official legal documents for recording or for filing in court, except for collection of delinquent assessments;

(3) attending Association meetings (Board, Committees or general membership) other than required by Article 3, above;

(4) preparing bid specifications for competitive bidding;

(5) preparing reserve study or reserve funding study;

(6) preparing revised Project Documents, including the project declaration, articles of incorporation and by-laws, but revision of rules, regulations and policies shall be part of routine services.

6.4  Emergency Services Compensation.  Emergency calls during non-working hours requiring Manager to travel to the Property will be billed at one and one-half (1-1/2) times the rate for non-routine services with a minimum two (2) hour charge per emergency site visit.


6.5  Documentation of Special/Emergency Services.  All special and emergency services shall be documented by a statement itemizing the time and activity on a daily basis and recorded in increments of one-tenth (1/10) of an hour.

6.6  When Compensation Due.  Association shall pay Manager the basic fee for routine services monthly in advance on or before the 10th day of the month during which such services are performed, and for special services on or before the 10th day of the month following submission of a statement properly documenting all items of additional compensation.

6.7  No Rebates, Discounts or Commissions.  Manager shall not solicit or receive any undisclosed fee, rebate, discount, refunds or commission in connection with Association business.  Any such fee, rebate, discount, refund or commission, if received, shall be the property of the Association and immediately deposited to the Association’s operating account and noted as such on the Association’s deposit/disbursement ledger and in its general ledger.

ARTICLE 7

Books, Records, Inspection and Audit

7.1  Association Records.  The Association shall deliver to Manager all Association records, files and documents as soon as practical after commencement of this Agreement, unless otherwise agreed.

7.2  Books and Records.  Manager shall maintain a complete system of all Association books and records.  Copies of contracts, filings with public agencies and financial books and records shall be maintained at the principal office of the Manager.  Originals of all books and records may be maintained in the custody of Manager; however, they shall be the property of the Association and delivered to the Association or its representatives during regular business hors immediately upon demand.

7.3  Except for materials designated as confidential, the Board shall establish a policy for inspection of the Association’s books and records by unit owners or their authorized representatives, upon reasonable notice and during normal business hours.  Access to confidential information shall be allowed only upon written direction of the Board.

7.4  Correspondence/Records/Files.  Manager shall handle all Association correspondence, and shall maintain a chronological file of correspondence sent and received.  Manager shall maintain all records and files relating to Association management.

ARTICLE 8

INSURANCE

8.1  Maintenance of Insurance by Association And Manager.  The Association and Manager shall each obtain and maintain during the term of this Agreement a policy of comprehensive general liability insurance with a single combined limit of no less than $_________ with coverage for personal injury, bodily injury (including death), property damage and contractual liability.  Both such policies shall name the other party as an additional insured for all loss liability and expenses, including costs of defense, arising out of their respective activities in connection with the maintenance and/or operation of the Association.  Both policies shall contain a cross-liability endorsement insuring claims among insureds.  The Association’s policy shall contain a waiver of subrogation against its members, agents and Manager.  The Manager’s policy shall contain a waiver of subrogation against the Association and its members.  The Association and Manager shall obtain and maintain workers compensation insurance as required by law.

8.2  Certificates of Insurance.  The Association and Manager shall each deliver to the other a certificate of insurance evidencing the coverage specified in this article within ten (10) days of execution of this Agreement, and the certificate shall provide that each additional insured be given thirty( 30) days prior written notice of cancellation or reduction in coverage.

8.3  Fidelity Bond.  The Association may, in its sole discretion, require Manager to secure a fidelity bond covering all employees who handle Association funds or have signing authority on Association bank accounts.

8.4  Insurance Disclosure To Owners.  Manager shall prepare and distribute to the owners, a summary of Association’s insurance coverage as required by Civil Code 1365.

ARTICL 9

Termination And Renewal

9.1  Notice of Termination.  This Agreement may be terminated by either party on not less than thirty (30) days written notice, which notice may be given at any time during a month, provided that if notice is given mid-month the termination shall be effective at the end of the calendar month following the month in which notice is given.

9.2  Automatic Renewal.  At the expiration of the term of this Agreement, if not renewed or terminated in writing by either party, the Agreement shall continue on the terms set forth herein for another term of one year with a ten percent (10%) increase in the fixed monthly compensation set forth in paragraph 6.1 for the previous year.

9.3  Cooperation in Transition.  Manager shall continue to perform all duties and responsibilities under this Agreement after notice of termination until the termination date.  Manager and Association agree to cooperate fully with one another to transfer Association property, to execute whatever documents may be necessary, and to take whatever other action may be necessary to facilitate an orderly transition of Association management to a new manager.  After the termination date, Association shall compensate Manager at the rate set forth in Article 6, above, for all services requested by the Association in assisting in such transition.

9.4  Liquidated Damages.  In the event the Association terminates this Agreement without good cause during the first six (6) months of its initial term, the Association shall pay Manager as liquidated damages two full month’s fixed monthly compensation se forth in Paragraph 6 in addition to any other compensation earned under this Agreement.

ARTICLE 10

Miscellaneous

10.1  Modification and Status.  This writing is intended by the parties as a full expression of their Agreement, and all negotiations and representations between the parties have been incorporated herein.  No variation, modification or changes of the Agreement shall be binding unless it is made in writing and executed by both parties.  

10.2  Applicable Law.  This Agreement shall be construed in accordance with California Law.

10.3  Conflict of Interest.  Manager shall disclose to the Board all actual or apparent conflicts of interest.

10.4  Affiliated Interest.  Manager shall not enter into any agreement to provide goods or services to the Association with any party, partnership, corporation, or other entity related to or affiliated with Manager, its directors, officers, and employees without prior approval of the Board.

10.5  Bankruptcy/Insolvency.  This Agreement maybe terminated immediately at the option of the Association upon the occurrence of one or more of the following:  if Manger becomes involved in any type of voluntary or involuntary bankruptcy or insolvency or arrangement for the benefit of creditors and such proceeding is not vacated within thirty (30) days of initial filing; or if Manager becomes involved in a corporate reorganization, sale of assets or change of ownership.

10.6  Indemnification By Association And Manager.  The Association shall indemnify and hold harmless Manager from all claims, expenses, actions, liabilities and damages (including attorney’s fees and litigation costs) caused in whole or in part by any wrongful act or omission of the Association, except to the extent the same are caused by the wrongful conduct of Manager, its employees or agents.  Manager shall indemnify and hold harmless the Association from all claims, expenses, actions, liabilities, and damages (including attorney fees and litigation costs) caused in whole or in part by any wrongful act or omission of Manager, its employees, agents or any party acting at the direction or under the supervision of the Manager, except o the extent the same are caused by the wrongful conduct of the Association or its members.

10.7  Compliance with Governmental Regulations.  If the Association receives a notice of inspection or violation from a governmental agency, Manager will, at the Board’s requires, supervise any inspection of the Property.  In the event a governmental agency requests remedial action, Manager shall promptly notify the Board in writing and provide all available information with respect to the problem.  If a notice of remedial action is received, Association shall promptly decide what action will be taken and notify Manager.  If the Association decides to contest the notices or fails to authorized repairs. Association hereby agrees to indemnify and hold harmless Manager, Manager’s agents and employees from any and all expenses. Damages, liability, claims, civil actions, criminal actions, causes of action, demands, debts judgments and cause of every kind of nature whatsoever, including without limitation attorney’s fees and costs of litigation and investigation, related to, directly or indirectly , the failure of the Association to make the required repairs.

10.8 Attorney’s Fee.  If any arbitration proceeding or legal action is brought to enforce or interpret this Agreement, the prevailing party shall be entitled to reasonable attorney’s fees and expenses in addition to any other relief to which that party may be entitled.

10.9  Arbitration/Mediation.  Any controversy or claim arising out of this Agreement shall be resolved by neutral binding arbitration or by mediation, and not by a court action except as provided below.  Arbitration or mediation may be initiated by written demand of any party.  Once a demand has been made, the parties shall promptly select an arbitrator or mediator by mutual agreement.  Arbitration or mediation shall be pursued to conclusion as quickly as reasonably possible and, in every case, concluded within six (6) months of the date of the initial written demand, unless all parties agree in writing to extend that time limit.  If the time limit for concluding arbitration or mediation is not met, any party may petition a court of proper jurisdiction for an order compelling prompt completion of the arbitration or mediation.

If the parties cannot agree on an arbitrator or mediation, or if there is a lack of diligence in pursuing arbitration or mediation to a prompt conclusion in good faith, any party may petition a court of proper jurisdiction for an order appoint an arbitrator or mediator and/or for an order compelling prompt completion of the arbitration or mediation.  The petitioning party may designate, subject to court approval, the arbitrator or mediator to be used.  The court may, in its discretion, award all expenses, including attorney’s fees, incurred by the petitioning party, unless the court finds that the party against whom the petition is filed acted in good faith and with substantial justification or finds other circumstances make the imposition of such expenses unjust.

Arbitration shall be conducted in accordance with the rules of the American Arbitration Association (but not necessarily by the American Arbitration Association), unless the parties otherwise agree.  The parties shall have the right to conduct discovery in accordance with Code of Civil Procedure 1283.05.

The following matters are excluded from arbitration and/or mediation:  (1) an action brought pursuant to the California Small Claims Act; (2) an action for bodily injury or wrongful death; and (4) an action or proceeding to compel arbitration and/or mediation, including an action to impose sanctions for frivolous or bad faith activity designed to delay or frustrate arbitration and/or mediation.

The arbitration award shall be binding unless the award is in excess of twenty five thousand dollars ($25,000), in which case any party may obtain a trial de novo in Superior Court provided it files a civil complaint within thirty (30) days of the date of the arbitration award.

10.10 Access.  In order to perform the duties hereunder, Manager shall have access to Association property and to the separate interests to the extent that such access is authorized by the Association’s governing documents.

10.11 Notices.  All notices given to the Association by the Manager shall be in writing and mailed by first class, postage prepaid to the Association’s president.  All notices given to Manager by the Association  shall be in writing and mailed by first class, postage prepaid to the business address of Manager.  

IN WITNESS WHEREOF, the parties execute this agreement as of the date set forth below.






Homeowners Assocation

Dated:  ______________
By: _____________________________

 




President






Management Company

Dated:  ______________
By: _____________________________

 




President
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